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March 27, 1996

EX PARTE

Mr. William Caton
Secretary
Federal Communications Commission
1919 M. Street N.W., Room 222
Washington, D.C. 20554

Christine Jines
Corporate Manager ­
Federal Regulatory

SBC Communications Inc.
1401 I Street, N.W.
Suite 1100
Washington, D.C. 20005
Phone 202 326-8879
Fax 202 408-4806

DOCKET FilE

:'NAR 271996

SWBT, in accordance with Section 1. 1206(a)(1) of the Commission's Rules, respectfully
submits the attached written Ex Parte in CC Docket No. 94-97. An original and two copies of
the ex parte submission are provided.

Sincerely,

Attachment



Christine Jines
Corporate Manager ­
Federal Regulatory

March 27, 1996

EX PARTE

Ms. Suzan Friedman
Attorney
Federal Communications Commission
1919 M. Street N.W., Room" 18
Washington, D.C. 20554

Re: CC Docket No. 94-97 Written Ex Parte of SWBT

Dear Ms. Friedman,

SBC Communications Inc.
1401 I Street, N.W.
Suite 1100
Washington, D.C. 20005
Phone 202 326-8879
Fax 202 408-4806

At your request, SWBT has reviewed the attached Nondisclosure Agreement and
continues to believe that the Nondisclosure Agreement will not provide the necessary protection
for SWBT's competitively sensitive data and, in fact, as is evident in the examples included herein
even the Protective Order does not offer the level of protection needed in a competitive setting.

In the original Protective Order (Order), released on November 1, 1994, the Bureau
denied requests for public release, but conditionally granted several Freedom ofInformation Act
(FOIA) requests seeking access to itemized equipment and overhead costs included in SWBT's
virtual collocation tariff filing Because the Bureau ruled that SWBT's cost data must be
disclosed to all parties to the '.iirtual collocation tariff review proceeding, and because disclosure
of this data would have resulted in competitive harm to SWBT and its vendors, SWBT filed an
Application for Review of the Order on November 16, 1994.

In its review of the Nondisclosure Agreement (Agreement), SWBT compared the
Agreement to the Order and !,mnd the same deficiencies that prompted SWBT to seek review of
the original order.

SWBT is concerned that even a Protective Order may not provide the level of protection
it promises. In fact, SWBT's concern regarding the Agreement and the Order arises in part from
violations of similar Protective Orders by the State Commissions involving SWBT's highly
sensitive and confidential data For example, in a very recent proceeding before the Missouri
Public Service Commission, c,mfidential and proprietary SWBT information was distributed and



used in violation of a valid Prolective Order. In accordance with a Protective Order issued by the
Missouri Commission, SWBT had categorized data such that it was only to be made available to
counsel and the outside experts of Sprint, the requesting party. Beyond any in-house counsel,
internal personnel of Sprint were prohibited from access to the information. Although SWBT
could have required Sprint representatives to view the highly confidential data on SWBT
premises, SWBT provided a copy to Sprint for use as authorized by the Protective Order.
However, when the testimony)f an internal Sprint witness was later pre-filed, his testimony
referenced some of that highly confidential and restricted data. After being specifically asked in
data requests whether the internal witness had viewed the highly confidential information, the
witness admitted that he had received copies of all the highly confidential information and had
held the information for weeks

Another serious breach of the Protective Order occurred in Docket No. 9960 in Texas,
where an employee of a consultant to CENTEX Telemanagement, Inc., (CENTEX) was found to
have misappropriated SWBT's highly sensitive confidential information by copying information
from a database clearly marked as "Highly Sensitive Confidential Information" and taking the
information from SWBT's premises to California where a paper copy of the information was
made. This misappropriation t)f data was contrary to the express language of a Protective Order
issued by the State of Texas which CENTEX and its consultant had agreed to follow both orally
and in writing. This information has immense value to SWBT, and to companies who compete
with SWBT and to telecommunications consultants. Although the Texas PUC granted SWBT's
Sanctions against the Party and prohibited the consultant from testifying in that docket, the
damage was already done and was irreversible

In yet another recent example, an employee of an IXC requested a conference call with
SWBT to express the IXC's expectations for changes to access rates in SWBT's annual filing.
During the conference call, the employee of the IXC explained that certain services should be
priced based on cost and since the employee is involved in a docket before the Texas PUC, he
would be able to tell if SWBT is pricing in the expected range. Indeed, this employee had filed
expert testimony in the Texas docket and had signed a protective agreement not to use the
information obtained in the Texas docket anywhere outside that particular Texas docket.

The preceding examples are cases where interested parties were given restricted access to
confidential and proprietary SWBT data for a limited purpose and used the data beyond the
purpose for which it was inter!ded. In each case, these parties sought to review cost and demand
data to consider the appropriateness of proposed rates. However, in today's competitive
environment, these concerned customers are generally also competitors. As competitors, these
very same parties have a greal incentive to use the highly confidential data as a means to better
compete against SWBT, and',ome have clearly violated orders and agreements. Once SWBT's
price floor and demand distribution is known, competitors can use the data to determine exactly
where to deploy competing services and what price would undercut SWBT's prices.

These examples confil III SWBT's concerns that even the terms of a Protective Order can
be and, in fact, are violated. .\.lthough SWBT draws no conclusion from these episodes regarding
the conduct of Sprint, CENTEX or the IXC, there remains the basic, inescapable fact that
SWBT's highly sensitive restrcted information was disclosed in violation of a lawful obligation to
maintain its confidentiality 1 hese recent breaches affirm the risk forced upon SWBT whenever
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its confidential data is made available to third parties. Although SWBT's experience is that
nothing guarantees compliance with any Protective Order(~ Inquiry into Alleged Violations of
Protective Order Issued in Docket No. 6200, Texas Public Utility Commission, Docket No. 6451,
11 Texas PUC Bulletin 585 (1986), where AT&T was found to have violated a Protective Order
and ultimately subjected to a civil fine), SWBT reasonably seeks to restrict access to its
proprietary and competitively sensitive information to the greatest extent possible in order to
minimize that risk.

SWBT is lawfully entitled to have its competitively sensitive information withheld from its
competitors. In addition, with the implementation of the Telecommunications Act of 1996 which
facilitates the growth of competition in every aspect of the telecommunications market, the
Commission must agree that more stringent protection ofcompetitive information is needed, not
less. As such the real solution to the problem is not to file under the FOIA or to operate under a
Protective Order. Rather cost support requirements as a basis for establishing the reasonableness
of rates should be eliminated. The Commission should allow the competitive market forces drive
the reasonableness of rates consistent with the intent of the Telecommunicaitons Act of 1996.

Please call me ifyou have any questions.

Sincerely,

Attachment

CC: Judy Nitsche
Jim Lichford
Jim Schlichting
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Exhibit C
(Amended.)

Nondisclosure Agreement

1 . This nondisclosure and prot:ecti ve agreement (the
"Agreement") is e;:Eective this day of 1996, by and
between Bell Atlantic-New Jersey, Inc. and itS-COunsel of rec~rd

I: "Bell Atlantic") and (the par-:y seeking
access) and i ts c~unsel of rec~rd in all phases of the
investigaeion of :he c~mpetitively sensitive aspec~s of Bell
Atlantic I s tariff Ear commercial vi-deo dial tone ser"l:'ce in DO~Ter

Township, New Jersey (Transmittal Nos. 741, 786), including
administra tive ane ] udicial re~Tiew. Materials subj ect to this
.l\.greemene may not be disclosed after conclusion of the <:ariff
~nvestigation and nust be returned :0 Bell Atlantic.

~ Whereas, lthe party seeking access) has
requeseed thae~~ll Atlantic provide cer:ain vendor pricing
~nfor~at:~on that was redac:ed in preparing the referenced
c::-ansmi t<:als, and Sell .i\tlantic has agreed to make such vendor
pric.:ng data avai able co par:ies :::0 the investigacion, subj ect
:0 che prateceion ): a nondisclosur~ agreement;

J. Whereas, the information reques"Ced by (the
party seeking access) cansti i:U1:es competi ci 'Tely sens i t~ve
:ornmercial and fi "1ancial informacion of Sell Atlaneic and its
'.Tendors;

4. Accordingly, :he parcies hereto and their counsel agree that
:he following cerms and conditions shall govern the use of such
lnformation provlied to (the parey) by Sell
Atlancic in the context of this proceeding;

s. E'or purposes 0 f this agreement, "campeti tively
information" means commercial information or trade
within the meaning of 5 U.S.C. § 552(b), which Bell
redacted in its Ma'! 5, 1995 filing in this proceeding;

sensitive
secrets,
Atlantic

6. Competitively sensitive information disclosed to
(the party) under the terms of this Agreement shall be segregated
from material deemed non-competitively sensitive;

7. Competitiveli sensitive information may be disclosed to:

(a) counsel, including in-house c~unsel, actively engaged in
~epresenting (the par~y) with regard to
participatior l.n chis cariff invesciga tion proceeding I and
such counsel s ~egulatory analyses, paralegals and clerica~

staff, to :::e extent: reasonably' necessary to =ender



professional 3ervices in this proceeding; provided that such
counsel, regulatory analysts, paralegals and clerical scaff
(i) are not :-epresenting, advisi.:1.g or otherwise assisting,
direccl y or indireccly, providers 0 f video delivery
productsor services in devislng plans to compece against
Bell Atlantic Corporation, its affiliat:.es or subsidiaries,
or agai.:lsc gz::oadBand Technologies, Inc., a vendor to Bell
Atlant:.ic for :his service; and (ii) are ~ot now engaged and
do not:. concemplate being engaged ~n the purchase of si~ilar

or idenc.::"cal -=quipment or equipment subscicut:able in '.... hole
or in par-: :cer t:~e equlpmenc whose prices are contained in
the cos~ support:. dat:.a covered by chis Nondisclosure
AgreemenL:; and

(b) any non-e~ployee of (the part:y) requested
by (the part:y) to furnish technical or other
expert: serVl es, or otherwise to prepare material, for the
invest:.igat:.ior of the tariff that:. is the subj ect of this
proceedi~g; provided that such persons are not representing,
advis ing or other'.... ise aSSl s;:ing, direc::l y or indireccly,
providers of 1ideo delivery product:.s or services in devising
plans ::: c:mpet:.e against:. Bell .:"'clancic Cor~oration, ics
affiliaces ::::r silbsidiar:es, or against:. BroadBand
Technologies. Inc., a vendor t~ Bell Atlantic for 'Chis
ser'lice.

8. Disclos~=e 0 confidential infor~ation shall be limited to
persons (" ac.t:.horlzed recipients") '....ho sign the F_ccess
.J:l..greemen:, annexed as Attachment:. .:..., sca ting that they have
read chis Agreement and consent:. 'Co be bound by its terms.
Authorized recipiencs may make arrangements to view the
confiden:ial i.nformacion at Bell Atlantic I s office at: 1133
20th Street:., 0f.'iii., 'iiiashing"t:.on, J.e., ':Jy cont:.act:ing Marie
3reslin a.t: (~02) 392-6990.

9. The documenLi and computer disks concaining material '....hich
is subj ect: :0 this Agreement: shall be marked: "Contains
designated =ompet:.itively sensitive material of 3ell
Atlantic. II L1 the event any addi tional designat:.ed material
is provided to signatories pursuant to this Agreement, it
shall be simJlarly identified in supplement:.al att:.achmencs.

10. Pmy compecit _vely sensitive lnrormation produced, re~Tealed

or disclosed to counselor outside experts or consultants by
Bell Atlanti: in chis proceeding shall be used exclusively
for purposes of part:icipating in this proceeding, including
any appeals, and shall not other-.... ise be used or disclosed
for any ocher purpose. The limicacion on the use or
disclosure )f any competici~Tel,! sensitive informat:.ion
disclosed dllr:i.ng this proceedi:lg shall be construed to
prohibit d sclosure of the compeLitively sensitive



information, and to prohibit ~aking decisions, participating
in any decision-making processes, or rendering advice, legal
or otherwise wherein any infor:nation or knowledge derived
from such competitively sensicive infcrnation is utilized in
any manner oeier than Eor purposes of ch~s proceeding.

11. (the part:y) may, in any pleading it files in
this proceecling, reference the competi;:ively sensi tive
information 'iisclosed under ch~s Agreement, but: only if it
observes the Eollow~ng procedures:

(a) .~y porL~ons of the pleading thac contain competitively
sensiti'}e informacion are physically seg::-egated r::om
the remainder of the pleading;

(b) The pcrtions containing competitively sensitive
infor:nal-ion are plainly narked as sucl1 and deli-"ered in
sealed envelopes to Will.:.am .. Cacon, Secretary,
cederal Communications Commission, for :iling under
seal, ard to other recipien;:s auchorized to have access
under c~·i.s Nondisclosure ,'l..greemeru: and ::he Commiss ion 's
rules. nformac.:.on so prov.:.ced shall be maintained by
the COffiI:lission and all recipiencs i.:1 sealed envelopes
or conciiners and a s-cacement 1.:1 tne :::ll.owing for:n
placed n such envelope or conca~~er:

THIS 2NVELOPS IS NOT TO 32 OPSNE:D NOR THE CONTENTS
THEREOf TO BE DISPLAYED JR ~E~~~ZD EXCE2T ?v~SUANT ~O

THE NONDISCLOSURE .'l..G~EB1ENT il.UTSCRIZED IN CONNECTION
WITH 8E:OJ:. .il..TLANTIC' S TA-~I?? T:?Jl...NSMITTAL NOS. 741 AND
786;

(c) Each pa Je of the filing chac
sensiti-je information subjec-r.
clearly :narked: "Compet~ti'Tely

Nondisclosure Agreemenc entered
1996;" ,~nd

concains competitively
co this Agreement is
sensi ti -"e pursuanc to

lrlCO on

(d) The competitively sensitive port:icn of the pleading
shall be served only upon the Commission and Bell
Atlancic, unless the Chief of the Common Carrier Bureau
directs ocherwise.

12. Disclosure or materials described herein shall not be deemed
a waiver bv Bell Atlantic or any vendor in any other
proceeding, ~gency or court, of any 9rivilege or entitlement
to comoetit':".el',) sensitive infor:nacion chat could be raised.

- ~(the ?art:y) I as a cond':'cion co "iewing the
compeciclvel~ sensitive infornatiGn sUbjec:: to this
Agreemenc, acrees:



(a) Not to assert any such waiver;

(b) Not to use infor!rlation derived
compet._ ti vely sensi tive macerials
any ~roceeding other than
invest.gacion: and

from review of any
to seek disclosure in
the Dover tariff

(c) Thac accidental disclosure
informacion shall not be
privil:ge.

of competitively sensitive
deemed a waiver of the

13. In the even': ~hat any competicively sensitive i~formacion is
released or otherwise becomes publicly available other than
as a resul: of a tliolacion of this ,:;'greement or other
unlawful means, the nondisclosure provisions of this
Agreemenc ~hall cease wich respect to such competitively
sensitiTJe :..nformation, OUC shall remain in full force and
ef::ect as 0 the competitively sensitive materials not so
released or made publicly available.

14. Counsel ma'! request 3ell .~tlant:ic to make one copy of
competici7e.y sensiti,'e ~ntcrmacion (of which counsel mus-c
ack~owledge receipc ~ursuant to chis Agreement), and counsel
may t:hereat:er make addic~onal copies but only ~o the extene
required arC. solely :or preparacion and use :'n ehe Dover
tariff :.nves-cigation, and ?rovided further ~!lat all such
copies shal remain in the possession ~nd cuseody of counsel
at all time3. Compeciti'lely sensitive intor:nation may :'lOC be
provided or disclosed in any manner by the Commission or any
au-chorized recipient hereunder to any individual with
operational responsibilicies at any parey or intervenor or
to anyone else ~hacsoever except those designated as
pe~issible recipiencs hereunder. Counsel shall make no
rur-:her cop.es of any compec~tively sensitive informat~on or
por-cions . hereof bue shall return to 8ell Atlantic
immediaeely after the final decision in the Dover ::ariff
investigati)n (including any administrative or judicial
re~Tiew t:he:-eof) all competi ti 'lely sensi tiv'= information
originally Jrovided by Sell Atlantic as well as copies made,
and shall :ertifv that no quotes or excerpts f::,om such
competiti7e.'j sensitive information have been retained by
any person laving access.

15. Upon conclu3ion of the Dover tariff investigation, including
any appeals that may oe taken, the competitively sensitive
informacion other than the compecitively sensitive
intormation thae has been made oart of the formal record in
this proceeding in accordance with paragraph 11 hereof,
shall be !:'"i:'turned co 3ell Atlantic, or shall be dese:royed
pursuan c tc wr i t ten per:niss ~on r=om Bell Atlancic. Upon
conclusion::f th~s p;:"oceeding, notes, memoranda or other



writ~en material of any kind containing competitively
sensitive information or sununaries or comoilacions of the
whole or any part thereof (other ~~an thcse·whic~ constitute
attorney wor k .products) shall be tendered to Sell Atlancic
or shall. be destroved oursuant ~o 'tlr1. :;:en oer::tission from
Sell At2.a.nti:. -. .

16. This Agreeme~t shall conci~ue ~~ full ~orce and =ffec~ until
the Dover carif: invescigacion, ~~cludi~q a.ll a~uinisc=a.tive

and judiciaL appeals, has ende~ and (~he

parcy) has complied fully with t~e ter.ms of this Agreemenc.

17. Notwithscancing the expiracion of chis .~greemer:: at the end
of the proceedings, che cerms and conditions of this
Agreemenc shall continue to apply to any competitively
sensi ti ,Te .nformacion ;novidec:. by Sell .:"tlantic to
_______ __ (the par;:'j) here'...:nder.

18. This Agreemenc shall benefit and ~e blnc~ng upo~ the par~ies

hereto I ;:he r counsel, and each :; f cheir =espec~ive heirs I

successors, 3.ssigns I affiliaces I s"..l.bsidia.ries I a~d agencs.

19. Any 2:a':"-'-1..:=e to abide by t':;'e r:er:ns of this ::ondisclosure
Agreemenc ::nay resul t in ehe i:nposi ::ion c::: sanctions I

including d.smissal of a par~y' spec':' c':"ons or ::omments, or
censure, suspension or disbarmenc of the a.ctorneys involved.
See 47 C.?F. § 1.24.

20. This agreement shall be governed in accordance ~ith the laws
a f the Ccmmc nweal th of ',Jirginia.

[ FARTY]

Signature

(Print name)

Business address

Business telephone

Date si-;ned

SELL ATLl-..NTIC

Signacur=

•



thac I have ~eceived

Agreement: effecLi7e
name

lnvescigacion of Bell
786.

(Print name)

Business address

Business telephone

Date signed
Po_tt:achment Fo_

Access Agreement

I I (print name) I

(print title), an employee, office, direct:or, shareholder, agent:,
consultant, exper.t wit~ess (circle appropriate response) of

(name of firm) , located at:
(address), hereby acknowledge

and ~ead a copy of the Nondisclosure
1996 oecween Sell Atlantic and

of par~y) in connec~ion wit:~ the
Atlancic tari:E: Transmittal Nos. 741 and

I understand and agree co be bound by all of the terms
and provisions 0" the Nondisclosure .~greement. I further stace
t.ha t nei ::.her I nc r any firm wi th '...Jhic:J. I am affilia 'Ced will use
any competitivel! sensitive in!ormation (as defined in c.he
Nondisclosure .i\gl'eement) to wn~C:l r obtain access pursuant to
chat: Agreemenc in connection with the development of any
st:rategies or plans of any firm, person or encity to compete with
Bell .i\tlantic, and chat I will use said competitively sensitive
information exclusi~lely for the purpose of part:icipating in the
Dover tariff in'Testigat:.on, including any administrative and
judicial appeals,

Dated:

..

1996 Signature

Name

Address

Telephone


